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Subject: Title to submerged lands for purposes of administer-
ing ANCSA - '

Enclosed you will find a discussion of the law pertaining to
the title to underwater lands in Alaska. It is hoped that
this will assist Y6ur agency in carrying out its responsi—v

bilities under the Alaska Native Claims Settlement Act.
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DISCUSSION OF LAW PERTAINING TO DETERMINATION OF
TITLE TO LANDS IN ALASKA FOR PURPOSES OF ADMINIS-
TERING THH ALASKA NATIVE CLAIMS SETTLEHENT ACT

I. INTRODUCTION ' . .

In carrying out its responsibilities under the Alaskan
Rative Claims Settlement Aot (Pub. L. 92-203; 85 Stat. 688;
43 U.S.C. Sec. 1601 et seqg.) the Bureau of Land Management
must determine whether lands within native selections are
considered to be federally owned. Such determinations by
' the Bureau are solely to permit it to perform its adminis-
trative functions under the Act: The determinations by BLM
will not decide legal disputes‘with respeot to title, determine
or adjudicate title, or have any other affect on legal title,

whatsoever. Legal title to the lands 1s establlshed by law.

In determlnlng whether the BLM w1ll con51der the land in ques-
tion to be federally owned, the Bureau employees should be
guided solely by the applicable law.’

The Bureau will be required to ﬁake these determinations
on ail lands within the native selections. The responsibil-
ities of the Pureau are the same for both upland and under-
ﬁater land. However, the law appllcable to the title to up-
lands and under water lands is substantlally different.

The sole purpose of thls paper is to set forth for tﬁe'.-
Bureau employees a summary of the law applicable to the title
of underwater lands in the State.of Alaska to assist theﬁ in

performing their administrative functions. This is not
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intended to supplement existing law or otherwise constitute
a source of substantive law.

Aithough this is intended to be an accurate summary of'.
the law and sufficient for its purposes, there may be
instances where it is felt to be amblguoas or 1nsuff1c1ent
to make a determlnatlon. In such cases the Bureau employees
should be guided by applicable‘case,~and statutory law,
and should not limit their review of the law to this paper.

. When considering the question of the“navigability of a body
of water, the Bureau employees should not be guided by.the
administrative regulatlons of the Army Corps of Englneers,
the Coast Guard the Federal Power CommlsSLOn or other
agencies having regulatory jurisdiction over waters. These

agencies, for some purposes, exercise jurlsdlctlon beyonc

the waters which are considered nav1gable for purposes of

determining title, while for other purposes they exercise

a more limited jurisdiction. .-

IX. FEDERALLY OWNED LANDS

A. Historically, the Federal Government was the owner
of all lands within the State of Alaska. It remains the owner
of all lands whlch have not been granted to olners or the
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State by statute, patent, treaty, or other conveyance.

B. Certain underwater lands (more particularly described
in Paragraph III) were granted to the State by the Submerged
Lands Act (43 U.S.C. 1301, et seq.) applied to Alaska by the

Alaska Statehood Act (P.L. 85-508, July 7, 1958, 72 Stat. 339,
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as amended). Excluded.from the general grant to the State
and still in Feéeral owhership are upland or underwater lands
which fall into any of the following categoriee:
1. All land or parcels of land together with all
accretions thereto, tltle to which has been lawfully and
,expressly acqalred by the United States from the State of
Alaska or from any person.in whom title had vested under
the law of the State or of the United States and lands
which the United States lawfully holds under the law of
the State of Alaska. : o T e
72. ‘All lands acquired»by the United_States by emi-
~nent domain proceedings, purchase, cession, gift or other-
wise in a proprietary capacity. 7
‘3. All lands expressly retained by or ceded to the
United States when the State of Alaska entered the Union,
including all Federal reservations and withdrawn lands
in existence at the time the Stéte entered the Union.l/
4. 2ll lands filled in, built up, or otherwise
reclaimed by the United States for its own use as of the
date of';tatehood. | o
5. Lands actually Qccupied‘by the United States under
a claim of right as of the date of statehood. .
6; Any lands or interest in lands which are held by

the United States for the benefit of any tribe, band or

1/ This includes underwater lands within the exterior boundaries
. of the reservation or withdrawal, United States v. Alaska, 423

F.2d 764 (9th Ccir. 1970).




for individual Indians.

c. If thegé is'no patent or similér'qonveyénce pafticularly
describing a given parcel of land, the lané should be assumeqd .
to be in Federal owhership unless it is-ékbtéssiy'fouﬁd to be

described in subparagrapthII(B);

III. STATE OWNED LANDS

A. Under the Submerged Lands Act, Alaska was given title
to lands which: |

l. Are not within one of the categories set ﬁqrth in

subparagraph II(B); and

2. Are within one of the categories set forth in sub-~

paragraph III(Bi,
Tltle should be con31dered to be- in the Unlted States unless 1t
is expressly found that the 1and in questlon satlsfles both of -
these tests. _

B. The State is the owner of.lands within the boundaries
of the State which are not included.in one of the categories of
Federal ownership listed in subparagraph Ii(B) and which are
found fo be within one of the following'categories. N

.1. All lands permanently or periodically covered by

*  tidal waters up to but not above the line of mean
high tide.

2. All lands which are covered.by nontiéal waters

that were navigable under the laws of the‘United

States at the time the State became a member of the
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Union, up to the ordlnary hlgh water mark as here-
tofore or hereafter modlfled by accretlon, erosion,
and reliction. .
3. Included in categories (1) end"(éy»efe all filled in,
made, or reclaimed lands which at time of statehood
were lands as described in subparagraphs (1) and

(2)~herein.

IV, DETERMINATION OF NAVIGABILITY

Before determining that lands will be considered to be
owned by the StateAef Alaska becauseethey fall withiﬂ para-
gfaph III(B) (2), it will first be necessary to determine that
the lands are covered by waters which were navigable under
the laws of the United States at. the tlme‘of statehood SEREEEEEE
The law appllcable to determlnlng whether the waters are ‘
navigable under the test for determining title is summarized
below. 1In reviswing cases, one should refer to cases involviﬁg
title questions keeping in mind that'there are other tests
of navigability for other purposes. Navigable waters are
defined as follows: |

4'[Bodies of water] must be regarded as»public navigable

[water bodies] in law which are navigable in fact and

they are navigable in fact when they are used, or are

susceptible of being used, in their ordinary condition,

as highways for commerce, over which trade and travel

are or may be conducted in the customary modes of trade

and travel on water...." The Daniel Ball, 77 U.S. (10



Wall.) 557, 563 (1871).
A. Natural and Ordinafy Conditions of the Water Course:
The determination of navigability is limited to the natural R

and ordinary or original condition of the water body as of

the date of statehood, January 3, 1959. United States v.

Appalachian Power Co., 311 U.S. 377 (1940).

B. Highways of Commerce: Navigable bodies of wate¥ are
waters which aré uséd or afe susceptible of being used in their
‘ordinary condition as highways for commerce over which trade
or travel may be conductedvin the customary modes of trade
and travel on water. Thus, %o be navigable, a body of water
must be useable as a highway for purposes of traveling on

the water from one point to another, by commercial vessels

which float upon the water. The Daniel Ball, 77 U.S.. (10 Wall.)

557 (1870), The Montello, 87 U.S. (20 wall.) 430 (1874). The

use of the water as a landing field for uiréraft, or iﬁs sus-
~ceptibility for such use does not make the body of water navig-
able. ' L

c. Comméréial Craft: The water must be useable by
commercial craft, suéh as commefcial fe:fy operations, barges
or other boats used to ship commercial quantities of items which
move in commerce, or commercial fishing craft, or any other float-
ing water craft common or well suited for commércial use in the
locality. Water sufficient only for use by small flat bottomed

trapping or sport fishing boats or small canoes is not navigable.
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The Montello, supra, United States v. Oreqon, 295 U.S. 1 (1935).

]
'Although cases have supported findings of navigability based
upon commercial use of frontier craft such as bateaux, these
craft were of a commercial size with substantial crew and

capable of carrying commercial quantities of goods. Economy

Light & Power Co. v. United States, 256 U.S. 113 (1921).

The test is the watef body“s susceptibility to use for
commercial navigation, not its present or paﬁt use. Thus, a
body of water which could be used-fof'commércial ha;ig;;iAA;
but because of the lack of commercial need has not been so

used, would be con51dered to be nav1gable. United States v.

Utah, 285 U.S. 64 (1931).

D. Seasonal Variations: Waters which are navigable only
during periods of spring floods are not considered navigable.
It is not necessary that the river be navigable throughout the
year, or even most of the year. 1If, affer the spring floods
-have receded and the ice has melted; the river is navigable at
its normal flow, 1t is cons1dered to be nav1gab1e. Oklahoma
v. Texas, 258 U.S. 574 (1922). '

E. Acce551b111ty:_ A body of water which is situated in
natural surroundings makihg it inaccessiﬁle for use as a high-
way of commerce is not navigable. Thus, a river which would
otherwise be considered navigable but which is located in a

deep canyon and not accessible for commercial use by land or

water would not be navigable. United States v. Utah, 283 U.sS.

64 (1931).
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V. EXTENT OF STATE OWNERSHIP

If it is determined that a body of water is ﬁavigabler
and that therefore there are lands considered-té be owned
b& the State under subparagraph IIi(B)(Z), it will be necessary
to determine the limiﬁs of the State 6wned lands.

- A. Bfeadth of Navigable Body of Water: A determination
of navigability applies lateraliy over the entire surface of
the water body. Thus, a wide river br lake which is navigable

only through a narrow channel will be considered navigable

. from one shore to the other. United States v. Chicaco, Minn. St.

 B&RR. Co., 312 U.S. 592 (1941), United States v. Holt Bank,

270 U.5. 49 (1926). Swamp and marshes are not considered to

be bodies of water. Tkus, when a swamp or marsh adjoins a
navigable body of water, it will be necessary to determine the
boundary between the body of water and the marsh or swamp lands.
- This is true even though Ooccasionally water from the navigable

. body of water may enter the swamp or marshland. Niles V.

Cedar Point Club, 175 U.S. 300 (1899).2/

B. Upgpear Limit of Navigability:' The character of a
‘navigable river will, at some point, changé from na&igabie‘to
non-navigable. The State's ownership of the bed of the river
will not exténd:upriver beyond the upper limit of navigability.
Where the upper limit of navigébility is not easily established

at a given point (such as the oonfluence of two non-navigable

2/ Under Section 6 (1) of the Alaska Statehood Act, the swamp
-lands acts are not applicable to Alaska. .
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branches or a waterfall), it will be necessary to exercise

judgment in determining the upper limit of nav1gab111ty.

United States v. Rio Grande Irriqgation Co., 174 U.S. 690

(1899) .

C. Existence of Obstructions~ -Impedlments to naviga-
tion such as sand bars, or raplds do..zot necessarily make the
river non-navigable for purposes of title, even at that
particular point. Where the impediment is of short duration
on a river, the State's ownership of the bed will extend
through the impediment. Where an obstruction to navigation

s <¢f great length (for example, a rapids through a canyon
for a number of miles), the river is not considered navigable
at that point and the State's ownershlp of the bed w111 not

extend through the obstructlon. United States V. Utah, 283

U.S. 64 (1931).

D. Changes in the River Bed or Lake Bed. ‘The bed of a
‘_tiver or lake may change through erosion, accretion, relic-
tion and avulsion. -

1. " Erosion is the wearing away of the bank by the

action of the water.

2. Accretion is the buildup of the bank by the river's

depositing of materials. |

3. Reliction is the receding of the water from its

former level. This ordinarily hapovens when the

main channel of a river deepens, permitting the
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waters to flow in a narrower channel or when
the volume of water in a river or lake is .
reduced. | ..

4. Avulsion is the sudden chanéevin the ééurse of
a river, for example, whgn a river jumps its
banks and cuts a new channel.

- Title to tﬁe river bed is ‘not affected by avulsive
changes. The owner of the bed of a river which has changeqd
its course by avulsion remains the owner of the former river
channel. However, title to the land moves with the water body

when the changes in the bed are a result of erosioh, accre-

tion, or reliction. Bonelli Cattle Co. v.. Arizona, 414 U.S.

313 (1973); Arkansas v. Tennessee, 246 U.S. 158 (1918).

E. The High Water Mark: fﬁe bed of a rivér or lake is
that portion of the river or lake which is adequate to con-
tain it at its ordinary high water mérk'without regard‘to the
extraordinary freshets of the winter 6r spring or extreme

droughts of summer or autumn. United States v. ChidécoJ Minn.

St. P.&R.R. Co., supra, 43 U.S.C. 1301. Just as the high

water mark can be changed by erosion and accretion and by relic-
tion resulting from a deepening of the cﬁannel, the ordinary
high.water mark may aiso be changed by Changés in the ordinary
volume of water’in the stream or lake. If thé volume of water

ordinarily delivered to the stream from its source increases,

resulting in a widening of the river, the land in ownership
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would correspondingly.ﬁe increaéedl Conversely, as the
ordinary volume of water from the source décreased, narrow-
ing the river, the land in State ownership would decrease.
The purpose of State ownership is to give the‘sovereign control
of navigable waters so that it may hold them in trust for use
by the public as highways navigation and for-fishing, not

to give the State title to the land itself.” Bonelli Cattle

Co. v. Arizona, supra.

F. Braided Glacial Streams: There has been some
dquestions raised Qith respect to the difficuitf in determining
the bed (and_therefore the extent of Stéte ownefship) of navig;
able braided glacial stréams. If it is detérmined that a
- braided glacial~étféam is navigable aniéttemptnShould be made
fo apply the pfiﬁciples'discﬁsséd heréin‘tétsﬁéﬁ“rivers.

The extent of State ownership is iimited by the upper limit of
navigability as of the date of Statehood and laterally by the
ordinary high water mark, without regard to seasonal floods.
Difficult questions in this area as in other areas may be sub-
mitted to the Solicitor's Offiée for guidance.

G. Date as of Which Deferminatiéns Should be Made:
Determinations of navigability should be based upon the state
of the body of water as of the date of Statehood. Similarly,
“the extent of State ownership should be detérmined'on tﬁe
basis of the body of water as of the date of Statehood as

modified by erosion, accretion, ‘or reliction. Changes in
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‘. the bed of a stream resulting from avulsion subsequeht to

Stateh0067‘66=ﬁqt’change the owhership of the land.

VI. RECOMMENDED PROCEDURE : .

In determining whether lands will be considered to be
fedetally ownad, yaqu _should ftrst ascertain whether Federal
ownership has been granted by patent or similar conveyance.
If Federal title has been'conveyed there is no need to make
any further inquiry into the questlon of State or Federal

title. If there is no document of conveyance, it should be

- assumed that the land remains in Federal ownership. If there

is a question as to State ownership, the next step should te

to determine whether the.lands invelved fall within the
categories set forth.in subparagraph II(B). . If they do, no
_'further examination iﬁto title is required--the lands are
federally owned. If not, it next should be determined whether
the lands fall Qithin the description of subparagraph III(B) (1).
If it is found that they do, title'ie in the State.

For the remainingbundefwater lands where.thete is a -
question of State title, a determination of nevigebility of;
water as of the date ot statehood will be necessary as a
'step in determining title. For many bodies of water (the
Yukon River, for example), nav1gab111ty ‘will be obv1ous. ‘The

only determinations necessary will be the location of the banks.



- e e ="

-13~-

For other ?odies‘of Qater a closer look at the relevant
facts will be necessary to determine whether the State owns
the bed and if so, the limits of State ownership as described
in Paragraph V. | | | N

We recommend that theiemployees cbliecting the'reievant
facts for a particular body of water utilize a checklist
similar to the one enclosed herewith as Attachment A. After

the facts pertaining to a particular body of water are knawvmn,

~an application of the law pertaining to navigability should

establish whether the body of water is navigable, and the

extent of State ownership of the bed.

Although the decision as to whether to consider a particu-

lar parcel of lands as federally or State owned must be made
by the Bureau of Land Management, the Solicitor's Office will
be able to assist by answering questions of law which might

*

occur from time to time.



- ATTACHMENT A
' RE;PORT OF FINDINGS
The purposé of this form is to assist the Bureau of
Land Management in determining whether a body of water is
navigable, and if so the limits of State ownership of the bed.
For rivers, the findings should be réported for each point at
which the river changes in character;
(1) Name of water body.
(2) Tributary to. __: 3
(3) Physical.characteristics. '-L
(a) Type (river, stream, slough, lake, etc.)
(b) Length A
(c) ,Approximate_discharge_vblumes:
Maximum .
Minimum ' ot
Mean | |
(d) width and depth:
Maximum
Minimum
<Mean
(e) Fall per mile.
(£) Extent of érdinary high water mark.
(4) Nature and 1ocatioﬁ of significant ob;tructions to

navigation on portions of the water body used or

susceptible of use in commerce.
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(5)

(6)

(7)

(8)

(9)

-2
Past or present commerce:
(a) General types, extent, and period in time.
(b) bocumentation if necessary. |
Susceptibility of use in.commerce on January 3, 1959,
in the water body's natural and ordinary condition.
Nat&re of jurisdiction known to have been exercised
by Pederal agencies, if any.
State or Federal Court decisioné-reiating to navig-
ability of water body, if ahy.

Remarks.

(2]



	Pages in document
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16

	07-28-2003 14:26:34
	07-28-2003 14:26:36
	07-28-2003 14:26:38
	07-28-2003 14:26:39
	07-28-2003 14:26:41
	07-28-2003 14:26:43
	07-28-2003 14:26:44
	07-28-2003 14:26:46
	07-28-2003 14:26:47
	07-28-2003 14:26:49
	07-28-2003 14:26:50
	07-28-2003 14:26:52
	07-28-2003 14:26:53
	07-28-2003 14:26:55
	07-28-2003 14:26:56
	07-28-2003 14:26:58

